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I ntroduction

Until the early 1990s the “ same-sex marriage” question was not asignificant issue for public debate even within gay and
lesbian circles. During the 1970/80s gay and lesbian theorists widely rejected marriage as an inherently heterosexual
ingtitution irrelevant to their concerns. Marriage sparked little interest for amovement cel ebrating a distinctive sexual
lifestyle that broke with the constraints of heterosexual conjugality. However, since the mid-1990s there has been
growing pressure for asame-sex redefinition of marriage. 1ntheselast few yearsthe same-sex marriage movement has
fuelled a sizeable body of advocacy scholarship.

David Chambers, University of Michigan Law Professor, points out that in the United States the major lesbian and gay
legal authorities (ACLU Lesbian and Gay Rights Project and LAMDA Lega Defense and Education Fund) have not yet
giventhe green light for amajor legal challenge to the marriage question. Whiletirelessly preparing for battle, these
organizations have also been actively opposing any attempts by gay or leshian couples to file cases before thetimeis
right. Legal strategists do not intend to fight their way to the Supreme Court without confidence of winning.[1] Yale's
eminent legal theorist, William Eskridge, aleading advocate of same-sex marriage and author of The Casefor Same-Sex
Marriage, now suggests placing the issue on aback burner for awhile. In hisrecent study, Equality Practice: Civil
Unions and the Future of Gay Rights, Eskridge advocates a more incremental approach to the achievement of full equality
rights rather than a head-on adversaria approach that adopts an all-or-nothing approach on the issue of gay marriage.[2]

However, on the Canadian side of the border thereis now afull-court pressfor same-sex marriage. Canada’s national gay
and lesbian organi zation seems to have concluded that the courts are ready for achallenge. Since 1998 legal cases have
been filed in Canada sthreelargest provinces: Ontario, Quebec, and British Columbia. These cases are working their way
towards the Supreme Court of Canada, a court that signals some openness to arguments for same-sex marriage.

Over the past few years much of the legal ammunition engineered in the United States has been hauled north to be fine-
tuned and tested in Canadian courts. Thelegal battle got off to arocky start for the same-sex marriage |obby when
British Columbiajudge, Justice lan Pittfield, turned down the petitioners and came to the defence of the historic definition
of marriage. Same-sex advocacy shrugged off this setback and pressed on. The British Columbia decision was followed
by two stunning and unequivocal decisionsin favour of same-sex marriage in Ontario and Quebec.

Thelegal arguments served up in recent provincial court decisions for same-sex marriage offer good paraphrases of
positions developed by “gaylaw” theorists. It seems odd for jurists to be forging ahead with legal reconfigurations of
marriage at such an early stage of debate. In the academy there has been little in the way of substantive response to this
new body of argumentation and advocacy. Critical evaluation will eventually come, but perhaps too late as courts and
legislatures are pushed to move. The following discussion traces a number of concernsthat still remain in the shadows
of our public and academic debates.

1. The Equivalence of Same-Sex and Opposite-Sex Bonding?

A key argument for same-sex marriage advocacy stressesthe “unitive” over the “procreative dimension” of marriage.
This argument reduces the discussion of the “unitive” dimension to diffuse notions of loving affection and intimacy
between two persons. However, it failsto mention that the “unitive” dimension of marriage refersto the joining of sexual
difference, rather than combining sexual sameness. Sex-difference and opposite-sex attraction and bonding are
fundamental features of human existence. Marriageisan institution that attempts to work with this vast and complex
domain of social life. It providesacrucial bridge of social-sexual intimacy for male-femalebonding. Thisunique and
ever-evolving institution constantly struggles adapt to changing social and cultural contexts in order to nurture stable
conjugal unions that span the sexual divide between men and women.

The significance of this central task of marriage is pushed off the table in contemporary debates. Advocates of same-sex
marriage make much of the fact that “researchers’ discover “no difference” between homosexual and heterosexual
relationshipswhen it comesto the basic dynamics of love, compatibility and intimacy. Thisargument for the similarity of
all committed sexually-bonded rel ationships grounds recent court judgments. In the Ontario Superior Court decision



supporting same-sex marriage, Justice Robert Blair echoed this view stating that “ marriage must be open to same-sex
coupleswho livein long-term, committed, relationships— marriage-like in everything but name— just asitisto
heterosexual couples.”[3]

The scholarly authorities cited to support this thesis are typically proponents of “close relationship theory,” arelatively
new model of relationshipsthat explicitly focuses on the“common” dynamicsin all close sexually bonded
relationships.[4] The underlying principle of close relationship theory isthat all close dyadic relationships operate
according to the same dynamics and values. Close relationship theory bleaches out the significance of embodied sexual
difference and argues that all committed sexual bonds should be “ subsumed under the broader construct of close or
primary relationships.” [5]

This danted academic approach reflects broader cultural trends. According to Anthony Giddens, Britain’s most
renowned sociol ogist, popular cultureis creating anew grammar of intimacy. In The Transformation of Intimacy and,
more recently, in the prestigious Reith L ectures, Giddens arguesthat we are moving from a“ marriage culture” to aculture
which celebrates “ pure relationship.” A “pure relationship” is arelationship that has been stripped of any goal or end
beyond the intrinsic emotional, psychological, or sexual satisfaction that the relationship brings to the adults involved. In
thisnew world of “relationships,” marriageis placed on alevel playing field with all other long-term sexually intimate
relationships. Similar values and processes govern their initiation, mai ntenance and dissolution dynamics. Marriage
does not merit special consideration or attention. Accordingly, exploration of the distinctive conjugal character of
marriage tends to be pushed aside in favour of amore general discussion of the dynamics of initiation of any close
relationship.[6]

Not surprisingly this model isfine-tuned to discover exactly what it predicts, namely that same-sex couplesreveal the
same patterns of interpersonal intimacy evident in opposite-sex couples. But these core values out to be true for all
relationships: sibling relationships, friendships, opposite-sex unions, parent-child attachments, same-sex unions, and so
on. By inflating the notion of the “unitive” to this generic interpersonal intimacy we bracket out the specificity of
marriage as aform of life struggling with the unique challenges of bonding sexual difference. Closerelationship theory is
not designed to generate conceptual insight into fundamental facets of human life: the fact of sexual difference; the
significance of sexual complementarity; theimportant place of male/femal e bonding in human life; the procreativity of
heterosexual bonding; the unique social ecology of heterosexual parenting which bonds children to their biological
parents; and the rich geneal ogical nature of heterosexual family ties.

A public discourse that screens out any meaningful recognition of the remarkable significance of human sexual
dimorphism (male/femal €) and reproduction in human life must entail afundamental changein theway marriageisviewed.
The*“closerelationship” paradigm isrelatively new, barely ageneration old. To date it has not been subject to any
sustained or critical evaluation withinthe academy. Critical review will come sincethelimitations of thisapproach are
glaring. However, in the meantime close relationship theory already is beginning to seriously shape legal thinking about
marriage and family law. The pervasive influence of this approach can be seen in recent recommendations and reports by
the Law Commission of Canada, Beyond Conjugality: Recognizing and Supporting Close Personal Adult Relationships
(2001) and the American Law Ingtitute, Principles of the Law of Family Dissolution (2002).

Theinability of current academic theoriesto recognize significant differences between forms of homosexual and
heterosexual bonding, differences that generate very disparate social ecologies, should raise serious questions about the
conceptual blinders of these theories.[7] Our courts and legislatures should resist pressure to build law on views and
theories that may be new and fashionable, but still awaiting the tests of time and rigorous academic debate.  Thisis
particularly so when these new theories and perspectives seem so oddly out of step with core features of marriage
pervasive throughout history and across cultures.

2. History of Same-Sex Marriage?

A second key talking point for same-sex marriage advocacy attacks the universality of the opposite-sex definition of
marriage by pointing to some historical examples of same-sex marriages. Thiscontribution rarely alertsthe reader asto
the rarity of these exceptions, nor the significant scholarly debates over their meaning. Also, it failsto mention that the



few scholars who have delved into this area such as John Boswell and E.J. Graf are gay and lesbian scholars whose
interpretations of the historical evidence are, at best, problematic and laden with advocacy.

Intwo major studies Boswell advanced anumber of claimsthat are regularly trotted out as accepted academic wisdom.[8]
For example, Boswell challenges the notion that the Bible prohibits “homosexual conduct.” He arguesthat scriptures do
not have a concept of individualswith ahomosexual nature or orientation. Therefore, the bible cannot be prohibiting
“homosexuas’ from engaging in homosexual conduct since the modern concept of homosexual was non-existent. This
curious piece of exegesisleadsto the conclusion that the Bibleis, in effect, only prohibiting homosexual acts by
heterosexuals.

Boswell also triesto get some mileage out of the rich discourse on “friendship” in the Christian tradition. Hisanalysis of
friendship covenants (adel phopoiia— “making into a brother”) in Eastern Christianity suggests that they were used as a
vehiclefor ritually blessing gay marriages.

Boswell’s arguments have been subject to critique by both biblical exegetes and medieval historians. While these kinds
of historical constructs remain, at best, of dubious value, nevertheless have been rapidly crystallized into a neat body of
advocacy historiography that get trotted out in legal and public forums as arguments for “precedent.” We now talk
glibly about “the history of same-sex marriage.”[9] Yet doessuch a“history” exist? And how do weweigh it against the
universality and pervasiveness of “heterosexual” marriage across human history and cultures?

3. Dismissing Heterosexual Procreativity?

A third key argument dismisses attempts to affirm the procreative nature of marriage. The recent federal brief by the
Canadian government appealing the Ontario judgment in favour of same-sex marriage did try to defend marriageasa
social context for the procreative power of heterosexual bonding and the rearing of children. The mediareaction has
been one of swift and sneering impatience. John Fisher, executive director of Egale, describesthefederal brief asan
attempt to portray marriage as nothing more than a“breeding program for heterosexuals’ and dismissesit as* completely
offensive.” LeDevoir ran aheadline story with the dismissivetitle “Mariage = procréation” (Sept 19, 2002). It shrugged
off the federal brief asafutile attempt to refuse marriage to gays by an argument that effectively disenfranchises all
infertile heterosexuals.

According to thisline of argument, the existence of infertile married heterosexual s meansaslam-dunk for legitimizing
‘homosexual marriage.” Thelogic runsasfollows: if infertile heterosexualsarein, then procreation isout; if procreation
isout, then same-sexersarein. Human cultures and religions have always consistently vigorously affirmed theintrinsic
procreative nature of marriage, while, at the sametime, extending the marriageto infertile and post-fertile heterosexuals.
Same-sex advocates refuse to enquire why thisis so; they simply leap to the conclusion that thereis mere silly
contradiction here.

Could there be good reasons for this extension? First, thereisafundamental difference between the ‘infertility’ of some
heterosexual couples and the ‘impossibility’ of all same-sex couplesto procreate through same-sex bonding. Male/
female pair-bonding isthe procreative mainframe for human life (6 billion people on the planet are a product of this
heterosexual bonding). Even gay theorists such as Richard Mohr do offer a condescending nod to “ different-sexers’ as
the “breeders’ of the species.

Same-sex advocacy seems to suggest that various forms of sexual bonding are neutral and fairly irrelevant in regardsto
procreation—mere matters of choice. But isthistrue? Are heterosexual and same-sex bonding equivalent in relationship
to the question of procreation? Heterosexual bonding typically demands the deployment of a significant battery of
technological instruments and societal policies (contraception, abortion, education against teen pregnancy) to contain
and constrain the profoundly procreative nature of opposite-sex bonding. On the other hand, for same-sexers the
dilemmarevolves around the essentially non-procreative nature of their sexual acts. One must deploy far more complex
array of technological and social interventions (surrogacy, sperm donors, assisted reproduction) to work around the non-
procreativity of same-sex bonding. Same-sex bonding must, of necessity, employ athird party in order to meet the
opposite-sex requirements for human procreation.



Furthermore, to depict the linkages between marriage, opposite-sex bonding, and procreation in therigid literal way that
same-sex advocates suggest would force us to conclude that heterosexual couples are only truly ‘married’ during the
three or four “fertile” daysin woman’'scycle. Thereisalso an agedisparity in male and femalefertility. Marriage must be
malleable enough to capture the procreative variables in human heterosexual bonding. Accordingly, all human societies
have affirmed the basic procreativity of heterosexual pair-bonding and have extended marriage to |ong-term opposite-sex
bonds without attempting to work through specific cases. Consider the incredible morass involved in attempting to sort
out heterosexual s according to various levels of fertility and infertility (it'srarely simply either/or). In short, to contend
that this extension of marriage to all heterosexualsis a negation of the significance of heterosexual procreativity isboth
inaccurate and misleading. Itisaclassic example of not seeing the forest for thetrees. The public affirmation of the
procreative nature of marriage endorses the procreativity of heterosexual marriage as an institution, not specific
incidents.

Finally, marginalizing procreation as adefining feature of marriageisan example of theimposition of model of marriage
that isfully consistent with same-sex experience but inconsistent with heterosexual experience. Procreativity isan
inherent, though variable, feature of the heterosexual conjugal experience; non-procreativity is an inherent non-variable
feature of same-sex experience. William Eskridge concedes this point when he arguesthat,

The gay experience has been systematically different from the straight experience. Because same-sex intimacy is
disconnected from procreation, it is more purely connected to other values, such as self-expression, bonding with
another person, and pleasure. Without an anchor in procreation, same-sex intimacy is more openly committed to sexual
diversity than different-sex intimacy is. ...[10]

The same-sex marriage proj ect imposes adefinition of marriage that conformslaw and public policy to same-sex
experience.

4. “For the Sake of Children”?

A fourth line of argument insists that gay marriageis “for the sake of the children.” Gay couples do have children either
through previous heterosexual relationships, adoption, surrogacy, or reproductive technologies. Same-sex advocates
maintain that the recognition of same-sex marriage helpsto stabilize and affirm the relationship of the children to their
same-sex “parents.” Gay marriageis good for the kids of same-sex unions. (Census data does indicate that the number
of childreninthiscategory isminimal.)[11]

However, there are some striking differences between the nature of the parent-child connection in same-sex unionsand in
opposite-sex unions. The gay marriage project must, of necessity, begin to sideline ties between biological parents and
children. The gay marriage project must also press for full access to new assisted reproductive technologiesin order to
technologically facilitate leshian reproduction or surrogate parenting procedures for gays.

Candid same-sex advocates recognize that the gay marriage project entailsfundamental shiftsfor children. William
Eskridge concedes (cel ebrates) the fact that building law upon gay experience,

...involvesthe reconfiguration of family—de-emphasizing blood, gender, and kinship ties and emphasizing the val ue of
interpersonal commitment. Inour legal culturethelinchpin of family law has been the marriage between aman and a
woman who have children through procreative sex. Gay experiencewith “familieswe choose” delinksfamily from
gender, blood, and kinship. Gay familiesof choice arerelatively ungendered, raise children that are biologically unrelated
to one or both parents, and often form no more than a shadowy connection between the larger kinship groups.[12]

This disconnect between progeny and natural parentsis the new legal vision of marriage that has emerged out of the
Ontario and Quebec judgmentsin favour of same-sex marriage. They define marriage as consisting of only two defining
features: the unity of the couple and the rearing of children. Inthisview, the procreative link between the marital bond
and children completely drops out of view, aswell asthe genealogical rights of children inherent in the definition of
marriage as a heterosexual bond. Parenthood is redefined afunctional activity that has no inherent relationship to
procreation.[13]



Across al cultures the ingtitution of marriage works to support the ties of natural parentsto their progeny. It provides
broad public affirmation and support for this type of parental ecology. In doing so it also enshrines a basic birth-right of
children to know, to be connected to, and to be raised by their natural parents. It enshrinesthisright in arobust but
malleable way (with the possibility of adoption for exceptionsto therule).[14] The United Nations Convention on the
Rights of the Child statesthat, “the child shall ...have the right from birth to a name, the right to acquire a nationality and.
asfar as possible, theright to know and be cared for by hisor her parents.” (Art. 7) Thisright also impliesthat children
should not to be the subjects or products of experimental reproductive technologies that may have long-term effects on
life, health and identity that remain as yet unknown.

Children have a birth-right to be connected to their natural parents, to be connected to their biological mothers and
fathers. Thisisaright for all children, for gay children and for straight children. The movement for extending marriage to
same-sex couples signalsa society now uncertain or unwilling to publicly affirm or support thisfundamental familial
dimension of our socia ecology.

5. TheVaue of Change— Marriage Expansion?

Another line of argument stresses the fact that marriage has changed over history, constantly expanding to provide more
universal access. The Law Commission of Canada' s report Beyond Conjugality, quotesleshian journalist E.J. Graff
(Brandeis University) on the endless variability and malleability of marriage throughout history. If marriage has changed
before, why not change again? Furthermore, gay marriage advocates argue that the underlying principle of this ongoing
change seems to be one of constant expansion of the personal right and freedom to marry: to marry in or outside of one's
clan, to marry in or outside of one'srace, to marriage in or outside of one'sreligion, and finally, to marry in our outside of
ONE’S SeX.

The argument is pre-programmed to point to the Loving vs. Virginiadecision repealing certain U.S. statelaws prohibiting
interracial marriages. Just as marriage was extended to include interracial unions, now it should be extended to same-sex
unions. InEskridge' swords: “Peoplerevolted by different-race marriage werewrong. Likewise, peoplerevolted by
same-sex marriagearewrong.”[15]

This celebration of change fails to distinguish between changes that contribute to the development and viability of an
ingtitution and changes that destabilize and erode the integrity of an institution.[16] The Loving vs. Virginiadecisionisa
good example of “ development.” Statelaws enacted to prohibit interracial marriagewerelegal “changes’ clearly
inconsistent with the fundamental purposes of marriage. Such laws hitched marriage to inappropriate and immoral
purposes. e.g. “to preserve theracial integrity of its citizens,” and to prevent “the corruption of blood,” “amongrel breed
of citizens.” (Loving v. Virginia). Attempting to redefine marriage so asto impose upon the institution the task of racial
segregation actually restricts the capacity of opposite-sex partners to marry and clearly distorts the basic purpose of
marriage.

Therepeal of the anti-miscegenation lawsled to more clarity sinceit re-focused marriage on itstask of supporting long-
term opposite-sex bonding. Loving v. Virginiaclearly underscored the principle that one of the fundamental tasks of
marriageis procreative (“an institution fundamental to our very existence and survival.” Loving v. Virginia). In short, this
decision reinforces the core elements of marriage (opposite-sex bonding and procreativity). Same-sex marriage, onthe
other hand, requires us to deflate the category of marriage to aform of long-term sexual-bonding that deletesthe
centrality of opposite-sex bonding and procreativity from its defining characteristics.

Furthermore, good changes have not always meant expansion. The development of marriage has, at times, meant
restrictions rather than expansions of institution. These restrictions target categories that fail to meet a basic purpose of
marriage. For example, thefairly widespread practice of polygamy was prohibited as cultures cameto stressthe
monogamous nature of heterosexual pair-bonding. The restriction of marriage to pair-bonding makes sense in the light of
the dyadic nature of heterosexual reproduction.[17] The recent report of the Law Commission of Canada, Beyond
Conjugality, isalready hinting that their new legal category of ‘ close personal relationship’ should not be “limited to two
people.” The report insists that flexibility on this question is hecessary because “the values and principles of autonomy
and state neutrality require that people be free to choose the form and nature of their close personal adult



relationships.”[ 18]

In the modern period legal reforms have placed age restrictions placed on the capacity of adolescentsto marry. Child
marriages and incestuous unions were consistently excluded from the marriage category since these categories
undermine the maturity and the familial distance required for responsible consent and procreation. Same-sex unionswere
excluded since they lacked the sex-difference essential to the unique nature of marriage as a conjugal union geared to
long-term heterosexual bonding and procreativity.

Finally, changes may work to erode rather than devel op the integrity of ingtitutions. In recent decades legal and political
interventions into marriage may have contributed to a destabilization of the institution.  The disconnect between
procreation and marriage has been driven home so hard that demographers now worry about the social and economic
implications of the steep declinesin birth-rates.

Marital permanenceis central feature of the conjugal bond. The steep declinesin conjugal permanence over recent
decades have seriously altered marriage and family culture. Judith Wallerstein’s acclaimed study of the effects of divorce
on children points to the complete absence of serious research into the possible impact on children in the construction of
no-fault divorce legislation during the late sixties. During this period experts assured us that divorce reform would not
adversely affect divorcerates, it would only makeit easier for hard-pressed divorcing couplesto exit from unworkable
relationships. However, divorce rates did spike upwards far beyond any predictions.[19] Social science research
indicates high divorce rates entail large private and public costs. Sober assessments of the impact of divorce on children
and spouses are just beginning to emerge. Thisresearch may point in new directionsfor law and public policy.[20]

Marriage has changed, but its core features have remained recognizable across cultures, religions, and history. Across
all cultures marriage has been aunique and evolving form of life that struggles to negotiate the challenges of long-term
opposite-sex bonding. It bridges the sexual divide within the human species. It isa procreative bond that generates
human life through the biological fusion of sex difference. It promotes a social ecology that supports the rights of
children to know, to be connected to, and to be in a stable relationship with their natural parents. It is a genealogical bond
that reaches back into time through its ancestors and forward to the future through its descendants. It fosters rich and
complex lines of kinship that weave through human community. Thiscomplex social institution does need ongoing
change and development to uphold these characteristics of marriage, not to dismantle them. The socia ecology of
conjugality can only be shaken and destabilized, not devel oped, in the push for a*“ one-shoe-fits-all-sizes’
reconfiguration of marriage that del etes heterosexuality from its core definition.

6. The Depth and Breadth of the “ Same-Sex” Marriage Demand?

Same-sex marriage advocacy emphasizes a sense of urgency for change; it draws attention to the yearnings of avery
significant community of gay and leshian couplesfor inclusion. The Beyond Conjugality report by the Law Commission
of Canada celebrated the growing diversity of conjugal relationshipsin Canada. In particular it pointed out that
“available data” indicates that “a significant minority of Canadian households consist of same-sex couples.” It citesone
federal study that “ estimated” that approximately 270,000 personswereliving in same-sex relationshipsin 1994.[21]

First, the historical depth of this desire for same-sex marriage is open to debate. This demand was not on the agenda of
gay and lesbian activists during the 1970s and 80s. Even today thereisdivision in gay and lesbian communities about
the push for marriage. Some express strong reservations about effortsto corral gay and leshian life-stylesinto the
constraints and respectability of marriage. Theincreasing demand for gay marriageis, to some extent, the product of
recent advocacy. The inclusion of thisissue into gay politics has contributed to a political construction of heightened
expectation and desire.

Second, the perception of afairly “significant minority” needing inclusion issimply not born out by thedata. ~ After
assuring us that there was a large community of same-sex couples to attend to, the Beyond Conjugality report noted that
the 2001 Canadian census would finally offer usreliable data. However, the comprehensive census data seriously
challenges any claimsto the existence of any “significant minority” of gay and lesbian couples. Theseinflated estimates
seem to reflect the popular urban myth set in motion by Alfred Kinsey that 10% of human beings are same-sex



orientated.[22] Census data indicates that same-sex couples represent less than one percent (.05) of al couplesin
Canada (married and cohabiting). Same-sex couples constitute aminute fraction of Canadian couples. These numbers
are consistent with recent census data from other Western countries.[23]

This data should raise some questions. How deep and longstanding is the desire for marriage among gay and lesbian
couples? How demographically significant isthis sector of the community? Will redefinition of theinstitution of
marriagereally contribute much to gay and lesbian life?

On the other hand, we do know that opposite-sex yearning for marriage is exceedingly deep and broad. Despite the
destabilization of thisinstitution in recent generations, marriage remains pivotal to the aspirations of avast mgjority of
young men and women.[24] Arelaw and public policy seriously attending to the significance and place of marriagein
thelives of thiscrucial segment of the public? Will thisredefinition risk further destabilization of an ingtitution vital to
heterosexual identity and life (the 99.5% of couples)?

‘Traditional’ Marriage Imposes a Religious Concept of Marriage

Thisargument characterizes monogamous heterosexual marriage asan ideological concept of marriage rooted in religious
doctrines. By receiving the stamp of law the state establishes a confessional view of marriage upon society. Nancy
Cott makesthisargument in her historical analysis of theimposition of a Christian model of conjugal monogamy on the
American polity.[25] In her view, the separation of church and state should entail cleansing law of any theological vision
of marriage. In Beyond Conjugality the Law Commission of Canada builds on Nancy Cott’s argument for
disestablishment:

Borrowing the term from the history of church and state, Nancy Cott has described the transformation in the relationship
between marriage and the state in the United States as “ disestablishment”. Just as the state does not recognize asingle,
officially established church, no longer isany single, official model of adult intimate relationship supported and enforced
by the state.[26]

In hisrecent overview of devel opmentsin Canadian family law, Nicholas Balacharacterizesthe* permanent,
monogamous, marriage, nuclear, heterosexual” definition of marriage as*an explicitly Christian concept of marriage.” [27]
In thisview, the current heterosexual definition of marriage legally imposes a particular theological or religious vision of
marriage on society that violates the convictions of sexual dissenters and nonconformists.[28] There are visions of
conjugality. The vision of marriage asa“union of two persons’ rather than a sex-bridging union is aview propounded
by asmall sector of religious communities such as the Unitarians, the gay and lesbian Metropolitan Community
Churches, and, most recently, the United Church of Canada.

But then, how would a redefinition of marriage consistent with the sexual philosophies of these dissenting traditions, that
is, marriage as “aunion of two persons,” offer any escape from the dilemma of publicly mandating a particular vision of
marriage? To redefine marriage asa " union of persons’ rather than the sex-bridging union held by most faith traditions
would legally impose one sectarian vision of marriage as the new public theology for society asawhole. This publicly
mandated vision of marriage would now favour a nonconformist vision of marriage supported by some denominations
but violate the convictions of many other significant traditions. The imposition of this ‘ union of two persons’ vision
does not disestablish marriage but merely creates a new established ‘doctring’. If thisisthe case, then the marriage
debate must end in stale-mate.

Conflating religion and marriage ineluctably leads to the conclusion that marriage should be separated from the state.
Theremoval of marriage asalegal category is one of the options now being considered by the Canada's Standing
Committee on Justice in its hearings on the question of same-sex marriage. Many religious constituencies are now
seriously questioning whether this option might be preferableto afull-fledged legal re-definition of marriage. The
political regulation of marriage was arelatively late development in the history of Western law; perhapsit’stimefor the
state to get out of the marriage business.



Perhaps. On the other hand, the problem with this whole discussion may lie in a conceptual confusion that meshes
religion and conjugality, a conflation that deflects the debate in the wrong direction. Sexuality and religion are distinct
domains of human life. The huge and complex slice of human experience constituted by heterosexual bonding,
procreativity and natural parent-child connectedness cuts right across al religions as well as non-religious traditions and
cultures. Inareal sense, marriageisbigger, prior and more elemental to human life, than religion.

Marriage has been apublic cultural frame for grappling with this massive human reality. And religioustraditions have
been major cultural players struggling with marriage. They tussle over itssignificance and offer very different theological
grammarsto exploreitsmeaning. Marriage may be deeply coloured by religion, however, it isnot the creation of
religions. Marriageisrooted in aprocreative social-sexual ecology of heterosexual bonding. Human conjugal lifeismore
than some form of sexual “soul-mating” theology conjured up by particular religions.

8. Does Exclusion from Marriage Denigrate Same-Sex Unions?

Same-sex marriage advocacy condemnsthefailure to extend marriage to same-sex unions as exclusionary and
denigrating— constituting, in effect, a public declaration that gay relationships are “unworthy”. Eskridge makes much
of the“exclusionary” argument. He arguesthat the refusal of gay marriage creates aform of apartheid that denies public
recognition to the relationships of awhole class of persons. Exclusion based on race would be racism; exclusion based
on sexual orientation is* heterosexism” or “compulsory heterosexuality”.[29] The Beyond Conjugality report notes that
for same-sex couples this exclusion “represents arejection of their personal aspirations and the non-recognition of their
personhood.” [30]

Thisline of argument was put forward in the Ontario decision. Justice Harry LaForme states, “Excluding gaysand
lesbians from marriage. ..declares an entire class of persons unworthy of the recognition and support of state sanction for
their marriage.” To extend benefits to same-sex unions and deny marriage “really imports nothing more than tolerance —it
isnot the equal of full acceptance.”[31] LaForme maintainsthat marriage extends society’s highest approval to close
relationships; the denial of the right to marry thereby signals society’s disapproval of those relationships. Judge Lemelin
concurs citing the “appalling” separate but equal doctrine.[32] In the words of an applicant in the Quebec case,
“Marriageisthe gold standard in terms of social respectability.”[33]

The notion that marriage isthe benchmark of social recognition for close human relationships seems bizarre. Human
relationships are far too diverse and too complex. They cluster in many different classes of relationships: friendships,
collegial relationships, professional relationships, sibling relationships, domestic partnerships, sexual relationships,
spiritual relationships, same-sex relationships, and more. In many traditions there are forms of human relationship that
areranked above marriage (e.g. celibate or “ consecrated” lifein the Catholic tradition). To speak of marriage asthe “gold
standard” for close relationships skews social reality.

Does opposite-sex marriage create an apartheid like sexual regime. Even leading gaylaw theorists such asWilliam
Eskridge are beginning to point to the “inaptness’ of the apartheid analogy.[34] Institutions of apartheid and racial
segregation are “ separate-but-grossly-unequal” regimes. Thisis not the situation of homosexualsin most liberal
democratic regimes: homosexual relationships are accepted aslawful; thereisno social segregation of homosexuals;
homosexual relationships are, in large part, equivalent to non-married heterosexual relationships; increasingly through
redefined cohabitation laws, domestic partnerships, and civil unions, same-sex relationships share the same benefits as
married opposite-sex relationships.  According to Eskridge, these kinds of emerging arrangements represent a* different
but equal” regime compatiblewith liberal values.,[35]

However, Eskridge’s analysis of “civil unions and the future of gay rights” also raisesacaution. In hisopinion, the
incremental movement to practical legal equality between same-sex unions and marriage isapragmatic strategy
establishes the legal principles and practice for dissolving the distinction between these categories. Societies legislating
civil unions are societies are heading down the aisle towards same-sex marriage. If thisistrue then those arguing for
sustai ning opposite-sex marriage must al so think more carefully about the implications of proposing marriage-equivalent
civil unions.[36]



Theinstitution of marriage strugglesto deal with a particular class of human relationships marked by needs and
challengesfor long-term intimacy and sexual bonding that reach acrossthe sex divide. This“class’ of sex-bridging
relationships has unique features, e.g. its natural and powerful capacity for procreation. Supporting and sustaining
healthy long-term heterosexual bonding is a massive and difficult project in human society. An institution such as
marriage cannot do all thingsfor all relationshipswithout losing itsinternal integrity and direction. To allow marriageto
focus on its defining purposesis not to deny or denigrate other kinds of relationships.

9. No Difference? Little Impact?

Finally, same-sex marriage is presented as arelatively innocent “add on” for the gays and lesbians who want to be
“married”; this"add on” will makelittle or no difference to heterosexuals. But can thisbetrue? In human societies
marriage has been aunique vehiclefor culturally affirming or valorizing aspecial role of aparticular type of heterosexual
bonding. The proposal to delete heterosexuality from the definition of marriage clearly changes the internal meaning of
the ingtitution of marriage and will inevitably affect the life and identity of those shaped and sustained by thisinstitution.
Thoughtful gay and lesbian theorists admit this. Leshian theorist Ladell McWhorter putsit well pointing out that if gay
people are

...allowed to participate as gay peoplein the communities and institutions they [heterosexuals| claim astheirs, our
presence will change those institutions and practices enough to undermine their preferred version of heterosexuality and,
inturn, they themselveswill not be the same. They [heterosexuals] areright, for example, that if same-sex couples get
legally married, theinstitution of marriage will change, and since marriage is one of theinstitutions that supports
heterosexuality and heterosexual identities, heterosexuality and heterosexual swill changeaswell.[37]

Anthropology alertsusto the fact that communal institutions like marriage are not just functional mechanismsto fulfill
individual needs and aspirations. They are rich and multilayered realitieswith internal purposes that speak to complex
needs for meaning and identity within human community. Michel Foucault, the brilliant postmodern theorist, contends
that marriage hasfostered a particular type of heterosexual identity, namely the “ conjugal self.”[38] Marriage has been
the complex cultural sitefor heterosexual bonding. A rich history and acomplex heritage of symbols, myths, theologies,
traditions, poetry, and art have clustered around the marital bond. Marriage encodes a unique set of aspirations into
human culture: permanent opposite-sex bonding, procreativity, and parent-child connectedness. Changing core features
of marriage must impact the self-identity of those whose lives are shaped by thisinstitution.

The gay marriage project requires deep change to the core identity of marriage (“the lawful union of one man and one
woman to the exclusion of all others’). In order to collapse the distinction between same-sex union and opposite-sex
marriage you have to reconfigure the institution of marriage by carving off anumber of key concernscritical to the
heterosexual experience and meaning of marriage. Many same-sex advocates cel ebrate the fact that inclusion of gay and
lesbian experience will be“subversive.” Minimally, it forces adeflation of the marriage category that must bleach out
central features of marriage from law and public policy: a) marriageasacultural affirmation and support for the unique
place of opposite-sex bonding in the human community; b) the sex-opposite character of conjugal categories (husband/
wife; father/mother); c) the significance of the procreative dimension of conjugal bonding; d) the public affirmation and
protection of the unique connection between children and their natural parents. In effect, the inclusion of gay and
lesbian unionsforcesthelaw and public policy to re-tune marriage and family to same-sex experience.

A deep redefinition of this core feature (male/femal e union) of marriageissimilar in nature to other effortsto redefine
marriage through the inclusion of afundamentally new category. The Mormon marriage project entailed the deletion of a
corefeature of marriage (the dyadic nature of marriage) in order to inflate marriage to include the category of multiple-
partner relationships.  William Eskridge notesthe similarity between the gay marriage project and the Mormon marriage
project. He arguesthat the legal and political condemnation of the Mormon marriage project was an unjust and
repressiveform of “Kulturkampf” similar to current exclusionary laws against homosexual unions.[39]



Persons of diverse sexual identities and communities have afundamental right to dignity and respect. One may put
forward aternative visions of sexual identity and devel op alternative communities and structuresto sustain that identity.
That is certainly an option within a pluralistic community. However, these alternative constructions should not be
predicated on deconstructions or reconstructions of institutions critical to the sexual identity and life of other citizens.
To uselegal or political mechanismsto hack into an institution vital to the ‘ conjugal identity’ of the heterosexual
‘community’ and to reconfigure that institution to serve avery different type of sexual identity, puts forward an
aggressive claim that goes far beyond concerns for dignity and respect.

Even passionate advocates of inclusion have seriously questioned this claim to marriage as an indispensable “right” or
“remedy” for same-sex persons.[40]

Mutual respect and recognition should not subvert the right of others to maintain and foster the integrity of their own
unique ingtitutions. And no institution has been more central, more vital, to heterosexual life and identity than marriage.
This point is conceded on all sides of the debate. The same-sex marriage project places a claim by one social group upon
an institution key to the identity of another social group. Legal and political proposalsto fundamentally redefine an
institution so central to the sexual identity and life of so many citizens do not represent the inevitable progress of
fundamental human rights. These proposals represent a misapplication of rights that can only serveto further the
ongoing destabilization of an institution vital to the socia ecology of heterosexual life.

Conclusion

Liberal democratic polities should work together for asociety that treats all persons, whatever their sexual orientation,
with profound dignity and respect. However, upholding dignity and respect for gays and lesbians does not require
assent to demands for the reconstruction of an institution fundamental to heterosexual bonding and critical to the social
ecology of the human life.

L egal tampering with core features of marriage has social repercussions.

L egalization of polygamy had significant ramificationsfor the social ecology of marriagein polygamous societies. Inour
own recent experience, the liberalization of divorce laws did have significant outcomes for spouses and children that we
are only just beginning to assess.

The same-sex marriage project requires aredefinition of the core features of marriage. On both sides of the debate there
iswidespread recognition that thisreconfiguration will impact marriage and the ways in which heterosexual identity is
shaped by marriage. Predicting the exact ramifications of thisrevolution isdifficult. But previous history indicates that
when corefeatures of marriage are tampered with (e.g. polygamy and divorce) we can safely predict that theimpact will

be significant. Same-sex marriage advocacy regularly repeats the mantra“ show usthe harm.” Those who challenge the
gay marriage demand are expected to deliver hard evidence of some form of future possible harm. But perhaps, aswe
consider afundamental reconfiguration to the legal character of marriage, the shoe should be on the other foot. There are
vital concerns that need serious and sustained deliberation.

How intellectually sound are the new perspectives and paradigmsinforming current legal and public policy proposals
for the redefinition of marriage, parenthood, and family?

What will the future hold for asociety no longer ableto offer any special recognition in law or public policy for aform
of social-sexual bonding so central to human experience?

Will the required deflation of the meaning of marriage to long-term adult-sexual bonds serveto further destabilize this
institution, confuse its social significance for future generations, and deflect it from its central purposes?

Will theinclusion of same-sex unions force the ratification of areproductive revolution that will end any semblance of
public commitment to maintain arelationship between children and their natural parents?

Will this redefinition of marriage set new precedents and principlesin motion that will wrench open the door for



further challenges, e.g. pressure for non-monogamous multiple-partner marriages already the subject of serious
discussion in gay and lesbian circles?

Aside from Canada, no court in the world has decided that the opposite-sex definition of marriage violates fundamental
rights and freedoms. Even the Holland Supreme Court rejected this view and left it to the Holland legislatureto do its
own revamping of marriage. Inthe Ontario decision for same-sex marriage Justice L aforme denounced any attempt to
argue for the social uniqueness (“superiority” in his slant) of heterosexual bonding. He declared such views
“repugnant.”  What if the courts in effect condemn the opposite-sex definition of marriage as repugnant, hateful and
discriminatory?What if anew authoritative norm of marriageisimposed upon publiclife? Would thisnew judicially-
mandated concept of marriage effectively stigmatize all future efforts to speak to or promote the historic, but now
“repugnant,” opposite-sex vision of marriage in public discourse or education?

This may be the time for sober-minded second-thoughts. A zealous layer of advocacy scholarship has crystallized
around the demand for same-sex marriage over thelast ten years. Itisvery thinicefor legal and political decision-makers
to be skating on. The drive to reconstruct this crucia institution makes an emotive appeal to values of “tolerance,”
“inclusion”, and “diversity.” These values may be appropriate for refereeing functional and political associations, but
they may be completely inadequate for handling the complex and primal conjugal reality of marriage.
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